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st Lavin, ausa JUDGMENT 

JUDO MINT AND COMMIT MI fX ^v. J-U) 


STEWART,J 

( 


Inttrii &latFB Statrtrt fflnurt 

Southern Distr^ct^of New York 


Unittd Statu of Am&rica 

v. 

DAVID GARTNER 


So . 72 Cr. 1024 



On thii 22nd. <j*y of November 

government and the defendant appeared in person and 1 


, 19?^ came the attorney for the 
by counsel, Robert Bloom, Esq. 


It Is Adjudges that the defendant upon his plea ofhot guilty, and a finding of the 
Court of guilty." 

has been convicted of the offenaeif in counts 1 and 2 of conspiracy and violation 
of Federal Narcotic Laws (Title 21, USC,Sections 841(a)(1) and 841(b)(1)(A); and 
in count 4 of giving false testimony before a Federal Grand Jury (Title 18, 
Section 1623.) 

as charged* 

and the court having asked the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 


It Is Adjudged that the defendant is hereby committed to the custody of the Attorney General or 
his authorised representative for imprisonment for a period of*SIX (6) MONTHS on count 1; 
pursuant to section 84l of Title 21, USC, defendant Is placed on Special Parole 
for a period of THREE (3) YEARS, to commence upon expiration of confinement . 

Imposition of sentence is suspended on count 2 and defendant is placed on 
probation for a period of THREE (3) YEARS, subject to the standing probation 

order of this Court. . . . . „ . .. 

On count 4, the imposition of sentence is suspended and the 

j jjj fe. ’i AMi WIW M lirt * defendant is placed on probation for a period of 
Three (3) Years, subject to the standing probation order of this Court . 

Sentence imposed on each of counts 1,2 and 4 are to run 

concurrently with each other / 






Defendant is continued on bail pending appeal 


-z- r „ 

— r It Is Ordered that the Clerk deliver a certified copy of this judgment and commitment to the 
jo plaited States Marshal or other qualified officer and that the copy serve as the commitment of the 
n. defendant. 

3 y 
r 


The Court recommends commitment to* 



■Iniwrt “by [name of counsel], counsel" or without counsel; the court advised the defendant of hie rtthle 
*? f 0 y"£' 1 .*? d M*** 1 , hl ™ wh *‘)>*r he deelred to hove counsel appointed by the court, end the defendant thereupon 
stated that ha waived the rl*ht to the assistance of counsel " -Insert (1) "eruilty and the court being latl.Red 
th *,f. e » • '*4“*. h V'’ ,or ,h .* pl **' <*> B0t entity. anJ a verdict of guilty” (3) "not guilty, and a finding of 
•ullty," or (4) "nolo contcmlero," ae the ceee may be. Mneert "in euunt(t) number » g reauired 

‘Enter (1) sentence or sentences, specifying counts if any: (2) whether sentences are to run concurrently or con¬ 
secutively and. If consecutively, when each term is to begin with reference to termination of preceding term or to 
any other outstanding uneervod sentence; (3) whether defendant is to be further imprisoned until payment of 
tno fine or nno and coats, or until ho to otherwise discharged as provided by law. ’Enter any order with roancct to 
suspension and probation. *For uaa of Court to recommend a particular institution. 1 
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a tty Max Feisrin 


Fiie d nem o endorsed on motion dated 9^27 -72 "Motion d T i Loaed of 

-argumen t at pre-trial confr. in accordance with ruling- 

_ disated into the record SO Ordered MacMahon, J. - s - 

I s kon^G artner,Veenstra t &:Sllve rstein-Filed memo endorsed" M ' nH rm ^Tapn. 0< j 

—-gf_fpllowin^_argument a pre-trial conrr. In accordance with courts 

lingsaAMiiajM^ dicated into the record An * , Jl/ r* - 


\ 


jisk in^Gartner,Veenatral£~ai jLverax;ein-T?< i ^ t~ m 1 nntico ~5~f~H51i 

_for discovery and inspection etc. - -- 



ST A N LEY SILVERSTEIN - Filed Jud gai nt(Atty.pre S ent)the d eft vemqp 

on count 1...Execu t ion of sentence is suspended. Deft placed on"probateon for a- 

er lod of TWO mas, sublet tQ-tS-^dfe- g ' irobatlon%rder -5 HM, 
g_jj_d i_umissed on mouion of deft's counsel with the consent of the Govt.,.STEWABT7~J 

,/EENS ™~ 7il ed J«jg nent(Atty.present)D e ft sentence d «« a "vnrmr. »nmn. - 

JM ^.S.C.for lApri^t o n Ct.l for a nerl^ JTv.! !! ?'!■, 
e c_ .36^1 as ame n ded with provision that deft bo confin^H in a — 

for a period of 2 MONTHS .Balan^g of the ---- L — institution 






follow. Ti.21: 
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ntOCCCOINGS 
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mrsuant to Sec.36$! of Ti.l8. U.S.Code. as amended 


with the prevision that the deft be confined in a JAIL type institution for a 


period of 2 months. Balance of the remainder of the sentence is suspended and the 


deft is placed on probation for a period of 2 years and a special parole of 3 • 


to follow. Ti.21 Sec.6Ltl U.S.C. Count 2 is dismissed on motion of defts counsel 


with the consent of the Govt....Stevar 




WARS C.BALETTI-Piled Judgrnent(Atty.present)deft is committed for imprisonment for 


a period of ONE YEAR, and a speeial THREE YEAR PAROLE tern to follow. Ti.21 Sec. 


8Ul U.S.C. Ct.2 is dismissed on motion of deft's, counsel with the consent of the 


Govt.....Stewart, J. 


'GREGORY C.OTTE(Atty.present)Sentenced as a Youthful Offender Sec.5010(d)..Committed 


to custody of the Atty.Gen.on ct.l for a period of TWO YEARS, pursuant to Sec.3651 


of Ti.18, U.S.C., as amended with the provision that deft be confined in a JAIL 


type institution for a period of TWO MONTHS. Ealance of the remainder of the sentence 


is suspended and the deft is placed on probation for a period of 2 years and a 


special parole of three(3)years to follow. Ti.21 Sec. 8Ul U.S.C...Ct.2 is dismissed 


on motion of deft's counsel with the consent of the Govt.Stewart, J. ... 



.letti- Filed remand dated 2-27-73 


Iramcrlpt of record. cf preaedJinff*, cuck. / 2 - ✓/ - 7* 


E.C. Baletti- Filed judgment and connitment with Marshals return 


'‘Fed. Det. Headquarters on 2-2-1973 


& T~ 1 cvrmi rnneur o f iHews c 


jfratuscrtpt of record cf precte&w, dated /-*// . 


-deft. dlvd. to 


o. c. ios 



ded Tratecript cf record of proceedings, dated 

































Piled Goverrment 1 3 rsquesta to charge. 


exonerated the deft, placed on parole, and it 13 further ordered court pay 


out of the registry of the Court the sun of.3900. to Deft..So ordered - ST3V’ART,J. 


(fj.: 6 deft's: 2 arr.bu , Gardn 


ysenstra) - Filed doc-ceb s 


:c, Silvers tain and 


Gocuments receive 


,000. nsma of surety Stephen Dislcin 



ZZiones Parashac- appe; 


smart,J. 


ver of trial by Jur 


Eiled Envelope ordered sealed and placed in vault in Rocc 602 


a 3 to 2avid Gartner only before SESVART,J. 


Trial continued 


Trial continued. 



nresentj Court finds the deft, GUILTT on each of Counts l,2*Jt (as c 


DISXX3 = Tiled order returning cash bail 39,000 PS3 - Verier,J. 


GA3T35R - Piled I€e*orandusi and Order — Deft, requested that this Court direct the gov 


to turn over to hia an interoffice neaorandua, for use in preparing inter alia , a 
to 3et aside the conviction cu the grounds of governmental interference v/the atto 


olient relationship—left's request for copying or inspecting the interoffice neao 


by Special Agent Hall is denied =» So ordered - ST3WJLRT,J. 


V i 

i 


, Filed Tran4cH.pt of rtcorl of yracuatnpt, &te<. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-x 


UNITED STATES OF AMERICA 


- v - 


72 cm 102 4 


STEVE GARY DISKIN, DAVID GARTNER, a/k/a 
"Dave", NEIL VEENSTRA, STANLEY SILVERSTEIN, 
THOMAS L. PARASHAC, EDWARD CHARLES BALETTI, 
a/k/a Jesse Bambu, OiEN KALI , y a/k/a Chen 
Bambu, and GREGORYJIHARLES OTTE, 

Defendants. 


INDICTI-ENT 


72 Cr. 



T he Gra nd Jury c harges; /AJ 77.5 /; f * s g 7*\ 

1. F*^ra ’orT.or about the 1st day of January, 1972, 
and continuously thereafter up to and including the date of 
the filing of this Indictment, in the Southern District of 
New York, STEVE GARY DISKIN, DAVID GARTNER, a/k/a "Dave", 

NEIL VEENSTRA, STANLEY SILVERSTEIN, THOMAS L. PARA3HAC, 

EDWARD CHARLES BALETTI, a/k/a Jesse Bambu, CHEN KALI 

a/k/a Chen Bambu, and GREGORY CHARLES 0TTE,^the defendant 
and otners to the Grand Jury unknown, ^unlawfull y, intentionally 
and knowingly combined, conspired, confederated and agreed 
together and with each other'to violate Sections 312, 341(a)(1) 
and 341(b)(1)(A) of Title 21, United States Code.'? 

2. It ws 3 part of said conspiracy that the said 
de.eneants/ unlawfully, intentionally and knowingly would 

/distribute and possess with 'intent to distribute Schedule I 
and II narcotic drug controlled substances the exact amount 
|thereor being to the Grand Jury unknown in violation of Sections 
1312, 341(a)(1) and 341(b)(1)(A) of Title 21, United States Code. 


3'/. 


_J , -/)-7 I . 













- . . ..,;e — _ ... OVERT ACTS •• 

«. »•? 4- “VI «.»•••' t •» 

•'. < ’ . •%. 

,* • \ :■ •.. • 

/ *. " * * f • * - • • • • 

In pursuance of the said conspiracy and 
to effect the objects thereof, the following overt 
acts were committed in the Southern District of Hew 


York: 


1. On or about July 10, 1972, GREGORY 


CHARLES OTTE, NEIL VEENSTRA, THOMAS PARASHAC, and 
STANLEY SILVERSTEIN went to 85 Walker Street, New York, 


New York. 


2. On or about July 10,'1972, EDWARD CHARLES 1 


BALETTI, Jr., a/k/a Jesse Batnbu, handed a package contain¬ 
ing cocaine to Undercover Agent John Diez. 

3. On or about July 10, 1972, DAVID GARTNER, 
accompanied by and within the hearing of STEPHEN GARY 
DISKIN, twice telephoned EDWARD CHARLES BALETTI, Jr., 
a/k/a Jesse Bambu, twice identified himself as "Dave", 
and on actually speaking to the said BALETTI, did inquire 
about the accomplishment of their cocaine transaction, 
i.e., "Did everything go well tonight?". 


(Title 21, United States Code 


1 TWO 


KtHiWU 


The Grand Jury further charges: 

On or about the 10th day of July, 1972, in 
the Southern District of New York, STEVE GARY DISKIN, LAVID 
GARTNER, a/k/a "Dave", NEIL VEENSTRA, STANLEY SILVERST2IN, 
iHOrlAS L. PARASHAC,^^DWARD CHARLES BALETTI^ a/U/a Jesse 
Oumbu, CHEN KALI, a/k/a Chen Bambu, and GREGORY CHARLES OTTE 





» “V" K >-*«*wcMwiuuaii.jf cutu tWQWi ng jy * 

? V di^ ibute and possess with in'' it ( distribute a 
Schedule II narcotic drug controlled^ substance, to wit,' 
138.2 grains of cocaine hydrochloride. 

• v 

_Stj4^a)(A).? cates Code ’ Sections 812 > 

- : - COUNTS THTH-? ‘ “ 

The Grand Jury further "charges: ----- 

1. On or about the 9th day of August, 1972, 
in the Southern District of Hew York, STEPHEN GARY DISION, 
the defendant, having duly taken an oath as a witness ‘ 
would testify truly before a competent tribunal, 
to wit, a Grand Jury of the United States of America, duly 
empaneled and sworn in the United States District Court 
for the Southern District of flew York and inquiring for 
that District in a case in which a law of the United States ' 
authorizes an oath to be administered, did unlawfully, 
wilfully and knowingly, and contirpry to said oath, make a 
false material declaration before said Grand Jury. 

.2. At the time and place aforesaid, said Grand ' 
Jury was investigating a possible violation of the narcotics 
laws of the United states by STEPHEN GARY LISICIM and DAVID 
GARTNER, a/k/a "Dave'*, the defendants. 


3. It was material to said investigation.to ascertain 
wh.* was said by DAVID GARTNER, a/k/a "Dave". durin 3 two 

telephone calls on July 10,. 1972, ' to the telephone at 35 
Walker Street, New York, 

iJias just been offered for 
John Diez. 

« 

-*- 






, wnere consigned cocaine 


distribution to undercover agent 


/ 3-9 







,4. At^ the time and place aforesaid, in the 
Southern District of New York, STEPHEN CARY DISKIN, the 
defendant, apoearin S as a witness under oath before said 
Grand jury, did unlawfully, wilfully and knowingly make 
the following false material declarations: 

°'* ”st™'t rM “ ber lf your 

Steve or "David" or "Dave" 

tvas employed? 

A - No, no, no; I do not believe 
so. i believe that Dave just 

S? 1 * a ^ ed for Jess e and was 
, d by the other party that 
he wasn t there and to call 
the other party asked him to 
corae U P and Dave said, "no”. 

Q. Would it refresh your’recollection 
if I suggested that David might 
have introduced himself as "Dave" 
and said in essence, "Did every- ' 
thing go well tonight?" or words 
to that effect? 

A. No, 3ir. No, sir. 

5. Tne aforesaid testimony of STEPHEN CARY 

DISKIN, the defendant, as he then and there well knew, 
was untrue. 

- L Iltle 13 ' Unlted a-rrto a-Uiaa^-- 

The Grand Jury further charges: 

1. On or about the 9th day of August, 19 72 , 
in the Southern District of New York, DAVID GARTNER, the 
defendant, having duly taken an oath ns a witness that he 
would testify truly before a competent tribunal, to wit, 
a Grand jury of the united states of America, duly e^aneled 
and sworn in the United states District Court for the ' 

A- iO 




soutnern District of Mew York and inquiring for that Diatrlie 
in a case in which a law of the United States authorizes an ' 5 
oath to be administered, did unlawfully, wilfully, and 

knowingly, and contrary to said oath, make a false Laterial 
declaration before said Grand Jury. 

2. At the time and place aforesaid, said Grand 
Jury was investigating a possible violation of the.narcotics 

iaws of the United States by STI’PHZN GARY DISKIN and DAVID J: 
GARTNER, the defendants. v : f 


3. It was material to said investigation to ~" l-c' 
ascertain what was said by DAVID GARIHER during too telephone 
cal.s on July 10 , 1972 , to the telephone at 85 Walker Street, 
dew York, dew York, where consigned cocaine had just been 
offered for distribution to undercover agent John Diez. 

4. At the time and place aforesaid, in the 
Southern District of Mew York, DAVID CAREER, the defendant, 
appearing as a witness under oath before said Grand Jury, 
die unlawfully, wilfully and knowingly make the following 
false material:declaration; 

Q. Hr. Gartner, let me, if I' can 

go back to that second phone call 
and ask you again, and my. question 
s airected to that portion of the 
phone call before Jesse came on: 
an I ask you if you can recall saying 
anytnmg in addition to simply askino° 
ix you could speak to Jesse? ° 

A. * * * 

I had said nothing, in fact I never 

mv n, S - P awid "* 1 “over even said ' 
my name, 4 . nave never said anything. 





V 


r-T52\ 


ViOu;. ; •> *V§L 4 

^ QAnd. did you identify yourself 

• * •5' • ’ by your name to that person? 

■. * * j /V^ r 

:? * * . ‘ " • . ' • ' * • 

K \.'. v A. None whatsoever. „ 


v- v 

f .4f-. V‘ > * ^ 


' ,v’ • 


^ tjV. 


* * * • 

• - ‘ . Q. Of what you do remember you 

. ^ distinctly recall that you 
did not identify yourself by 
name nor did you ask Jesse Bambu 
> ' if everything had gone off as 

; r * , . planned or words to that effect? 

, v ; VV A. Mr. Mac Donald,"'honest to God, 

I never said anything like that to . 

‘ Jesse Bambu. 

■ >\ nV " ‘ ‘ -A .• 

*-*■ •' * . • . ‘ t •• .* »• *•. 

• •«:*■ , y t • >jp- - * • * ... *- 

r • v N'v.Q* How about "Did everything go well - 
y 0 .tonight?" v*:. 

*r* >;.,A. Never said anything like that. •' 

The only thing I did say is, "Are 
?; you okay?” because'he sounded ! 

• \v ’ . v.-v. • very incoherent to mo. • ~ . 

• ^ . ■* * * 

. • • -• , 

. m;. • . \ . . % f " 

■ . -1 Q. In both phone calls you distinctly 

- - recall you didn't identify yourself 

as "Dave", which is your name? 

. v* ! * -. •«.. U‘ 

• / i • *'■••• ■ v ■ ; : r • 

•• ‘ A. That '3 right. 

5. The aforesaid testimony of DAVID GARTNSR, 

the defendant, as he then and there well knew, was untrue, 

! •' ' • " * *' •• •*» V -' • • • * . .... . 

'OV'(Title 18, United States Code, Section 1623.) 


, 




:r j" t ril~- 




?OR©iAN 


7 - WHBMoRTHsMrX - 

^ ^ United States Attorney 
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COURT'S DECISION DENY T NG APPELLANT’S MOTION TO 
DISMISS THE INDICTMENT v 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


UNITED STATES OP AMERICA, 


DAVID GARTNER, 


Defendant. 


ETCEO 


KNOV 2 2 1974 
& OF tCl 



72 Cr. 1024 


MEMORANDUM 
STEWART, DISTRICT JUDGE: 

Defendant David Gai^tner was convicted by this court 
on September 23, 197*1, following a trial without a Jury, for 
unlawful sale and possession of cocaine, conspiracy and perjury. 

Gartner now makes various post-conviction motions, 
aTl but one requesting that the verdict be set aside. 

The principal ground on which Gartner seeks to set 
aside the conviction is a claim that the government.unlawfully 
and unconstitutionally interfered with the attorney-client re¬ 
lationship when it intentionally tape-recorded a conversation 
among the defendant, his attorney Robert Bloom, and Stephen 
^Disfcin, a co-defendant turned government informer. This conver- 
ration was recorded on May 30, 1973, some ten and a half months 

o Q, 

^jQter the arrest of Gartner and Diskin. The meeting took place 
Diskin’s apartment, apparently after Bloom had suggested the 

*5 _■ 

jS jttritial conference. On May 30th, both Gartner and Diskin were 
awaiting sentencing after having pleaded guilty on December 18, 








1972 to an Information related to the facts set forth In the 
Indictment. In addition, both Gartner and Diskin had agreed 
to cooperate with the government by serving as informers in 
other narcotics transactions. 

What was discussed in large part at the May 30th meet¬ 
ing was whether or not Gartner should withdraw his guilty plea - 
made six months earlier - a decision that depended on the extent 
of cooperation to that point by Gartner. Gartner and Bloom 
apparently believed that the Assistant United States Attorney 
assigned to the case at that time was prepared to indicate to 
this court that Diskin had fully cooperated with the government, 
but that Gartner '3 cooperation left something to be desired. 
Consequently, the May 30th meeting was held so that Gartner, his 
attorney Bloom and Diskin could fully discuss the cooperation of 
both Gartner and Diskin. 

The conversation was recorded with Diskin's prior 
knowledge and cooperation by special agent Jeffrey Hall of the 
Drug Enforcement Administration. Hall, who had been involved in 
the undercover activities leading up to the arrest of Gartner 
and Diskin, secreted himself in a closet in Diskin's apartment, 
from where he recorded the conversation. Hall testified at trial 
that he sought to record the conversation because he believed 
that Bloom would seek to get Diskin to perjure himself on 
Gartner's behalf regarding the extent of Gartner's cooperation 
with the government. 




The government admits that an Assistant United 
States Attorney knew of the meeting in advance and had approved 
agent Hall's presence and taping of the conversation. 

Although the government now concedes that the taping 
of this May 30th conversation by Hall was "unwise," it strenuously 
contends that the taping did not constitute an unconstitutional 
interference with defendant Gartner's attorney-client relation¬ 
ship. 

A landmark case, relied upon by defendant, is Caldwell 
United States . 205 F.2d 879 (D.C. Cir. 1953), which held that 
a government agent's intrusion upon conferences between a de¬ 
fendant and his counsel invalidated the conviction regardless 
of any showing of prejudice to the defendant. The Court of 
Appeals set aside the conviction of the defendant for obstruction 
of Justice and bribery, ordering a new trial (but denying the 
motion for acquittal in the absence "of any showing of prejudice 
to the defense of such a nature as would necessarily render a 
subsequent trial unfair to the accused"). The court found that 
intrusion by a government agent who purported to be helping the 
defense and was privy to the defendant's conversations with his 
counsel denied the defendant his constitutional right to effec¬ 
tive assistance of counsel under the fifth and sixth amendments. 

The court p ted: 

[H]igh motives and zeal for law enforcement cannot Justi¬ 
fy spying upon and intrusion into the relationship between 
a person accused of crime and his counsel. The constitution’s 






prohibitions against unreasonable searches and its 
guarantees of due process of law and effective repre¬ 
sentation by counsel lose most of their substance if 
the government can with impunity place a secret agent 
in a lawyer's office to inspect the confidential 
papers of the defendant and hi3 advisers, to listen 
to their conversations, and to participate in their 
eounsels of defense. Conduct of that sort on the part 
of our government is no doubt extremely rare. But if 
it does occur a conviction tainted by it cannot stand. 

205 F.2d at 881. 

Whether this per se rule established in the Caldwell 
case is followed in the Second Circuit is in dispute; the 
government contends that it is not followed; the defendant 
asserts that it is. If the per se rule applies, as defendant 
contends, our task is simple, since the government concedes 
that there has been an interference with the attorney-client 
relationship of the defendant. We would then be required to 
set aside the conviction and order a new trial. If, on the 
other hand, we find that the per se rule does not apply, we 
would order a new trial only upon a finding of prejudice to the 
defendant as a result of the government's surreptitious activities 

The government argues that the Second Circuit has 
affirmed in three recent decisions that the per se rule of 
CfLldwell is not followed in this circuit. United States v. Arroyo 
494 F.2d 1316 (2d Cir. 197*0; United States v. Rosner . *185 F.2d 
1213 (2d Cir. 1973); United States v. Mosca . 475 F.2d 1052 (2d 
Cir. 1972). 

The defendant in his brief did not assert that the per 
se rule is followed in the Second Circuit, but rather sought to 




C ( .- • 

distinguish the factual situations in Arroyo , Mosca , and Ro 3 ner 
from that in the instant case. In a supplemental brief, however, 
the defendant contended that Rosner stands for the proposition 
that once governmental intrusion is found to occur at the behest 
•of the government, a per se rule applies. 

A close examination of Rosner , however, reveals that 
that case does not stand for the proposition for which defendant 

t 

contends. In Rosner, two co-defendants agreed to cooperate with 
the government in regard to other cases, and not against the 
defendant Rosner. However, after pleading guilty, the co-defendant 
informers were debriefed by the government and told the government 
about conversations between Rosner and his counsel to which they 
had been privy. The Rosner court pointed out that this informa¬ 
tion was voluntarily given by the co-defendants, and was not 
sought by the government at any time. Moreover, the court stressed 
whe limited participation of the "government agents" in the coun¬ 
sels of the defense. After debriefing by the government, the 
co-defendants met with the defense a few days later, but never 
met with the government again until after the defendant’s trial. 

The Rosner court found no unconstitutional interference 
with the attorney-client relationship. The court did. not decide 
whether the defendant's constitutional rights had been violated, 
since it found that there was no unlawful intrusion by the govern¬ 
ment. Rather, the court stressed that the informing co-defend¬ 
ants had vo luntarily reported to the government about conversations 

f)-/7 


5 



( 
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among them, the defendant, and his counsel. The court ob¬ 
served that while this informing might have constituted a 
breach of the common law attorney-client privilege, it did 
not rise to a problem of constitutional dimensions, since the 
government did not "unlawfully intrude on legal strategy con¬ 
ferences, as when it eavesdrops by electronic means ... or 
when it ’plants' a spy in the legal conference..." 485 F.2d 
at 1227 (citations omitted). The court indicated that a 
constitutional violation could be found only where the govern¬ 
ment intentionally interferes with an attorney-client relation. 

The court then noted in dictum that a per se rule 
has been applied by other courts as a deterrent to the govern¬ 
ment where the government intentionally intrudes into the 
counsels of the defense. In such cases, the court said, the 
government "has stooped to conduct well below the line of 
acceptability." Id. The court was careful to reiterate, how¬ 
ever, its holding in United States v. Mcsca . 475 F.2d 1052 (2d 
Cir. 1973)» that "where there is no opportunity for prejudice, 
even governmental intrusion will not require reversal." 485 
F. 2d at 1225- 

In Arroyo v. United States . 494 F.2d 1316 (2d Cir. 
1974), decided after Rosner, the court again observed that the 
Second Circuit does not follow a per se rule to set aside con¬ 
victions. 


6 
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(■ 


Thus, we believe that Mosca, Rosner, and Arroyo 
compel the conclusion that the rule in this circuit requires 
a finding of prejudice to the defendant by the governmental 
intrusion. In none of those cases was a finding of prejudice 
demonstrated. While we realize that the factual situations in 
those cases were different from that in the instant case, we 
believe that there was no opportunity here for prejudice to 
the defendant. First, the taped conversation did not concern 
the facts of the case at all. Thus, no direct proof adduced 
at trial could have been affected one way or the other by the 
government's taping of the conversation. Second, we disagree 
with the defendant in his assertion that he was prejudiced by 
the use of the transcript at trial of the May 30, 1973 meeting. 

The transcript was used at trial by the government to refresh 
the recollection of defendant's attorney Bloom when he testified 
as a witness. Although much of Bloom's testimony contradicted 
testimony by Diskin and sought to Impeach the latter's credi- 
bility, we do not feel that Bloom's testimony was affected In 
any material way by the government's use of the May 30th transcript 
to assist Bloom In refreshing his recollection. Moreover, this 
court had a full opportunity to assess Diskin's credibility 
when weighed against the contradictory statements by Bloom. 

Finally, we conclude that Gartner was not immediately prejudiced 
by the government's recording of a conversation concerning his 
possible withdrawal of his guilty plea, since this court allowed 
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Gartner to withdraw his guilty plea two months after the 
recorded conversation. 

No prejudice to Gartner has been shown either with 
regard to the withdrawal of his guilty plea or with regard to 
the evidence presented at trial. Thus, we must deny defendant 
Gartner '3 motion to set aside the conviction because of an 
alleged unconstitutional interference with his right to 
counsel. - 

We next turn to the other motions made by defendant 

Qartner. 

Gartner's attorney states that one Coe Wells, who 
agreed to cooperate with the government following his arrest, 
had various conversations with Bloom following that arrest, and 
that some of the conversations concerned Gartner. Bloom thus 
seeks a court order directing the government to disclose what 
role, if any, the government played in discussions between 
Bloom and Wells. The government responds that "althou n an 
individual by the name of Coe Wells agreed at one point to 
cooperate with the government we have no knowledge of any dis¬ 
cussions between Wells and Robert Bloom." Under these circum¬ 
stances, we feel it is unnecessary for this court to order the 
government to disclose that which it already has revealed. 

1/ In denying this motion, we do not intend to suggest in any 
way our approval or condonation of the government's actions. 
We appreciate the government's concession that its action was 
unwise, and we trust that similar activities will not recur. 
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